
CONTRACTING PARTIES RESTRICTED 

Twelfth Session 2^ November 1957 

SUB-GROUP D = ASSOCIATION OF OVERSEAS TERRITORIES • 

Draft Report 

1, 'The Sub-Group examined, in the light of the provisions of the General 
Agreement on Tariffs and Trade, and of the discussion in the Committee on the 
Rome Treaty, the provisions of the Treaty relating to the association with the 
Common Market of the overseas territories» 

A» Simultaneous establishment and co-existence of customs unions and 
free-trade areas 

2, Some members stated that under the terms of the General Agreement, it was 
not contemplated that the same group of countries should belong at the same time 
to a customs union and a free-trade area. This argument was developed in a note 
submitted by the delegation of Ceylon, which is reproduced in Annex I» 

3» According to one member of the Sub-Group, there is an inconsistency between 
the provisions relating to the establishment of a customs union and the formation 
of a free-trade area. This is a fact which gives rise to a legal position. The 
fact that the obstacle thus created can be easily circumvented does not prove any
thing against this legal situation. On the other hand, the existence of this 
inconsistency and the very fact that it can be circumvented show that the authors 
of Article XXIV did not contemplate the creation at the same time of a customs 
union and of a free-trade area. Moreover, it is not so obvious that the Six 
might have overcome the difficulty as easily as they seem to believe. *-•••• 

4* The representative of the Six and some other members could not accept this 
view. The report of the Six pointed out that the provisions of the General Agreement 
relating to customs unions and free-trade areas should be considered together. If' 
the authors of the Havana Charter had intended to oppose the simultaneous establish
ment and the co-existence of the two systems, they would have included appropriate 
provisions in the text which they had drafted. Here again, one could not introduce 
into the Agreement restrictive provisions which it did not contain, and limit the 
rights of sovereign States on points which they had not accepted. It seemed to him 
that the theory of the incompatibility of co-existence was even less justified than 
that of the incompatibility of simultaneous establishment, and therefore the 
representative of the Six wished to reply to the latter principally. There was 
an additional objection to it: if the text of Article XXIV only prevented the 
simultaneous formation of the customs union and the free-trade area, that obstacle 
could be very easily and automatically overcome by staggering the establishment of 
the two systems over a period of time. However short the intervening period 
(whether a month or a day), the establishment of the two systems would no longer 
be simultaneous. The representative of the Six considered that it could not be 
maintained, that the authors of the General Agreement, if they had intended to avoid 
the simultaneous establishment of a customs union and a.free-trade area: (a) would • 
have omitted provisions referring to such an important inconsistency, and (b) would 
have included provisions which could so easily be circumvented» 
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5# With regard to the argument based on tariff changes thatmght possibly 
result, the representative of the Six pointed out that the tariff increases 
which might result from the Treaty of Rome for certain countries in the free-trade 
area were not the legal consequence of the provisions establishing that area, but 
of those which established the customs union. Therefore, since the formation of 
the free-trade area was not in itself the legal cause of any increase in a 
national tariff, but that increase resulted only from the customs union, the 
free-trade area was consitent with the provisions of the relevant pragraph of 
Article XXIV. 

6# The representative of a country which in 1947 was already a party to a 
customs union stated that at that time his country* s representatives had sought 
an assurance that the article which had later become Article XXIV of the General 
Agreement really* permitted the association of a customs union and a free—trade 
area, and the reply had been in the affirmative* Another member of the Sub— 
Group pointed out that France, which had strongly proposed the inclusion of 
provisions relating to free-trade areas, had a customs union arrangement with the 
Principality of Monaco and would certainly not have accepted a text which would 
have prevented it from joining such an area. 

7» The Sub-*Group felt that the question of the co-existence of a customs union 
and a free-trade area was an important question which the CONTRACTING PARTIES 
would have to study further with a view to reaching a decision on this point» 

B# Consistency between the provisions of the Treaty of Rome regarding the 
association and the rules of GATT 

8, Most members of the Sub-Group considered that for t he reasons set forth 
below the provisions of the Rome Treaty relating to the Association of the 
Overseas Territories (Part Four and Implementing Convention) are incompatible 
with Article XXIV of the General Agreement and that such Association extended 
the preferences authorized under paragraph* 2 of Article I of the General 
Agreement to territories which were not entitled, under the Agreement, to 
deviate from the most-favoured-nation provisions of GATT, 
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9, Some members considered that the concept of a free-trade area did not 
allow of the conciliation of the divergent interests of industrialized countries 
with the interests of territories which exported only raw materials, and which 
had scarcely yet embarked on the subsequent stages of economic development. 
They, contended that the preparatory work showed that those who drafted the 
Havana Charter did not have that idea in mind when they inserted in the Charter 
the provisions at present embodied in Article XXIV of the General Agreement. 
One member pointed out that the Havana Conference had not envisaged an exception 
to Article I of the General Agreement which would cover nearly a quarter of world 
trade; according to this member the Havana Conference had only envisaged a 
possible customs union between France and Italy, and one between Argentina and 
Chile, For those reasons, those members thought that there was a fundamental 
incompatibility between the principles of Article XXIV of the General Agreement 
and the proposed association provided for in the Rome Treaty which, in any case, 
nowhere indicated that such an association would constitute a free-trade area, 
and whose language, structure, references andtechnique are those of an extension 
of preferences. 

10, A member of the Sub-Group observed that in his opinion the Rome Treaty gave 
rise to the following misgivings. The attempt to give Europe in association 
with the overseas territories a large degree of self-sufficiency would have 
restrictive effects on world trade as a whole. It would also be prejudicial to 
Europe itself, considering that Europe has to obtain its raw materials at reason
able prices in order to maintain a flow of exports of manufactured goods to other 
parts of the world, and the common tariff would allow a high preference to be 
granted to the associated territories. Finally, the diversions of trade 
resulting from the implementing of the Rome Treaty might outweigh its beneficial 
effects if the Common Market were not to follow a competitive policy allowing 
of a reduction in the export prices in the Member countries, 

11, A member of the Sub-Group also stressed the danger, from the point of view 
of the application of the fundamental principles of the General Agreement as 
laid down In Article I, that could result from the extension of preferential 
systems under cover of the Rome Treaty, whether the provisions of that Treaty 
were in conformity with the rules of the General Agreement or not. When the 
under-developed countries which had not belonged to any preferential system had 
become parties to the General Agreement, they had obviously understood as other 
Contracting Parties that the existing systems which the Agreement as an exception 
authorized to be maintained would not be further extended. They now found that 
the facts were contrary to what they had hoped. New factors had appeared which 
obstructed the search for general solutions to certain problems of vital importance 
to under-developed countries, such as fluctuations in the price of primary 
commodities, market instability, inadequate levels of investments, etc. The 
Association of the Overseas Territories constituted a new fact affecting adversely 
in a substantial manner the contracting parties not parties to the Treaty of 

Rome and which gave rise to the question whether the time had not come to envisage 
a revision of the General Agreement, under the provisions of Article XXX# 
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12. It was pointed out that measures intended to promote the economic ex
pansion of the under-developed territories certainly deserved the greatest 
sympathy, but the steps taken to implement such measures should not become 
•detrimental to other under-developed territories. It was common knowledge 
that one of the causes of the inadequate economic development of 
certain countries was the limitation of the world demand for certain primary . 
commodities. In that respect, the associated territories would be favoured, 
since their exports would be admitted free of duty to the vast importing market 
constituted by the Six. The demand for the products of those territories 
would therefore increase and production in their territories be artificially 
stimulated to the detriment of producers as a whole. On the other hand, 
entry into the market of the Six would remain subject, for exports of the 
same products when originating in the other under-developed countries, to the 
payment of customs duties. The system which benefited some would therefore 
be prejudicial to others; it was therefore fundamentally contrary to the 
rules of the General Agreement. 

13. Other arguments of a legal nature were also advanced by one or more 
members. Paragraph 4 of Article XXIV provided that the purpose of a customs 
union or free-trade area should be to facilitate trade between the constituent 
territories. The Rome Treaty nevertheless recognized that certain aspects of 
the Association of the Overseas Territories might have a contrary effect, in 
view of the fact that Article 134 authorized the Six to prevent, by means of 
appropriate measures, diversions of trade which might be caused to their 
detriment by the duties on imports applied by a Member territory of the 
free-trade area to goods coming from a third country. 

14. Uhder paragraph 5 of Article XXIV, in the case of a customs union, the 
eustoms duties in the external tariff might differ under certain conditions 
from the duties previously applied in the constituent territories provided they 
were not on the whole higher or more restrictive than the general incidence of 
the duties in force before the establishment of the union; but when a free-
trade area was formed under paragraph 5(b), it was necessary to maintain, 
in respect of third countries, duties not greater than those which were 
previously in force. As the Customs Union of the Six involved certain 
increases in those duties, the free- trade area could not be constituted 
without infringing the provisions of paragraph 5(b). 

15. Uhder paragraph 8(b) of Article XXIV, it was necessary for the formation 
of the free-trade area to be accompanied by the elimination of the duties and 
restrictive regulations of commerce on "substantially all the trade" of the 
constituent territories. Paragraph 8(b), however, authorized, where necessary, 
the maintenance of the restrictions permitted under Articles XI, XII, XIII, 
XIV, XV and XX of the General Agreement. The Rome Treaty deviated from 
that rule, as it did not provide that the associated territories should 
eliminate their export duties, which were considerable, on exports to the terri
tory of the Six. Further, the associated territories would be empowered 
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under Article 133, paragraph 3, to levy import duties on products originating 
in the territory of the Six when such duties correspond to their fiscal 
requirements or to the needs of their economic development. Some representatives 
noted that for certain territories the Six were debarred permanently by 
prior international obligations from reducing duties discriminatorily in 
respect of trade between these territories and the Customs Union of the Six, 
which meant that to that extent a free trade area could not be fully established. 
Moreover, there is no clear provision in the Treaty for the complete and 
permanent elimination of quantitative restrictions against imports from 
the Six into the overseas territories. 

16. In that connexion, it should be recalled that paragraph 8(b) mentioned 
above was based on the principle of elimination of duties which contemplated 
an elimination of existing duties. This elimination should apply to 
substantially all trade. Now, Article 133, paragraph 3, of the Treaty ran 
counter to those principles since it did not provide for elimination of existing 
duties and further it permitted the associated territories to levy new 
duties unrestrictedly over the whole tariff field, depending upon the need to 
protect their industry or to contribute to their budgets and to maintain 
such duties in force without any time limit. As already mentioned, 
paragraph 8(b), in derogation of the rule regarding the elimination of 
internal obstacles, made provision for certain restrictive trade regulations 
authorized under certain Articles of the General Agreement; the list of these 
did not, however, include Article XVIII, concerning governmental assistance 
to economic development. The application of the customs duties and of the 
restrictions instituted under Article XVIII did not therefore benefit from 
the exception for which provision was made in Article XXIV. The latter did 
not make provision for allowing one constituent territory of a free-trade 
area, in order to protect its industry, to levy import duties on imports from 
another constituent territory. 

17. One member of the Sub-Group asked the Six to indicate what proportion of 
trade (a) between each overseas territory and the metropolitan territory and 
(b) between the overseas territories as a whole and the metropolitan territory 
as a whole would be subject to protective or fiscal tariffs. It was 
suggested that this proportion would be much greater than a proportion based 
on a total volume of trade which includes the intra-European trade of the Six. 

The representative of the Six indicated that this proportion would amount 
to 1.4 per cent. 
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18. It was to be expected that the provisions of Article 133, paragraph 3 
of the Rome Treaty would make it possible to increase import duties in the 
associated territories to such an extent that it would be impossible to claim 
that substantially all the trade of the area was not subject to any customs 
levy. The Association of the Overseas Territories, which opened up vast 
prospects for them both in the field of investment and as regards outlets for 
their exports, would give a strong impetus to the industrialization of those 
territories. It was natural that such development should require increasing 
customs protection, particularly in view of the difference between the 
productivity of the Six and that of the territories in question. Moreover, 

the increased autonomy which these territories must be presumed to be likely 
to attain will prevent the metropolitan government from exercising control 
over the degree of protection introduced by these territories. 

19. Paragraph 9 of Article XXIV stipulated that the formation of a customs -S 
union or of a free-trade area should not affect the preferences authorized in 
paragraph 2 of Article I of the General Agreement; those preferences might, 
however, be eliminated or adjusted by means of negotiations, in particular 
the preferences of which the elimination was required to conform with the 
provisions of paragraph 8(a)(i), and paragraph 8(b). The Association of the 
Overseas Territories provided for in the Rome Treaty ran counter to this rule 
since it strengthened the preferences referred to in paragraph 9 and established 
new preferences in favour of imports originating in the associated territories. 
The interpretative note to this paragraph moreover states that it is 
understood the provisions of Article II require that "when a product which has 
been imported into the territory of a member of a customs union or free-trade 
area at a preferential rate of duty is re-exported to the territory of another 
member of such union or area, the latter member should collect a duty equal to 
the difference between the duty already paid and any higher duty that would 
be payabla if the product were being imported directly into its territory". 
Certain members pointed out that this note indicated the course which should 
have been followed in order to link the preferential systems existing between 
Belgium, France and the Netherlands on the one hand, and the overseas' terri- O 
tories, on the other, with the Customs Union provided for in the Treaty. 

20. Most of the representatives were of the opinion that the proposed 
arrangements were an extension of the preferential systems already existing 
between some of the metropolitan countries of the Six and their associated 
overseas territories and were, therefore, contrary to Article II. They 
pointed out that when the General Agreement had been concluded the system then 
existing between France and the French overseas territories had been deemed to 
be a preferential system, and it seemed strange to argue that that system 
constituted a free-trade area, at a time when the overseas territories were 
being granted a higher degree of protection against imports from the metropolitan 
territories of the Common Market. In 1955, moreover, the CONTRACTING PARTIEd 
had considered that the compensation tax levied in France introduced an increase 
in the margin of preferences in excess of the maximum margins permissible under 
Article I of the General Agreement»,. 
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21. These members accordingly thought that substantial barriers to the 
freei movement of goods between the various constituent units would remain 
after the full implementation of the overseas territories provisions of the 
Treaty of Rome (e.g. on export duties) and that barriers to trade would 
increase progressively in view of the need to protect the industrial development 
of the overseas territories. For this and the other reasons set out in 
the other paragraphs of this Section of the report, they considered that the 
proposals did not conform to Article XXIV, but constituted an extension of 
existing preferential systems contrary to Article 1:2 of the General Agreement* 

Note; It is suggested by the Sub-Group that paragraphs 6, 7, 8 and 9 be inserted 
at the end of Section C, now B. 


